United States Court of Appeals 


for the Second Circuit 


APPELLEE’S REPLY 
BRIEF 


75-601 


IN THE 
United States Court of Appeals 


FOR THE SECOND CIRCUIT 


No. 75-6011 


Unitrep Staves oF AMERICA, 
Plaintiff-Appellant, 
vs. 
Hrattsco, Inc., 
Defendant-A ppellee. 


ON CROSS-APPEALS FROM THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


REPLY BRIEF FOR HEALTHCO, INC. 


Epwarp L. Footer 
THomas WM. BrancHi 
Attorneys 
Winston & Strawn 
Suite 5000 
One First National Plaza 
Chicago, Illinois 60603 
Of Counsel: 
Tra M. MittsteIn 
Peter D. STANDISH 
Attorneys, 
Wem, GorsHaL & MANGES 
767 Fifth Avenue 
New York, New York 10022 


—————————— ee 


INDEX 


il 


LIST OF AUTHORITIES 


CASES 


IN THE 


United States Court of Appeals 
FOR THE SECOND CIRCUIT 


No, 75-6011 


—}- a 


REPLY BRIEF FOR HEALTHCO, INC. 


I 


Introduction 


This appeal challenges the District Court’s finding that 


vernment has proven a violation of Section 7 of the 


the gt 
upon Healtheo’s acquisitions in the 


Clayton Act based 
“dental equipment” market. 

Healtheo asserts that the government failed properly to 
measure the size and scope of the relevant market, which 
courts have consistently held is the government's 
len. United States v. Brown Shoe Co., 179 F. Supp. 


raenu 
(D.Mo. 1959), aff’d., 370 U.S. 294 (196 ”): see also 


States v. Aluminum Company of America, 377 US. 


eae 


become more competitive since the me of the aequisitions 


TT) | 7 liy thy , t t +} } 
In question Lis Aaliure rectly e¢ ( “ } He supre me 


Court’s decision in United Sta . General Dinamics 
Corp., 415 U.S. 48t 197+). requiring a recognition 


nat 


tion by claiming 


Court’s decision and to create a different relevant 


market. 


below found a violation in the relevant product market 
of dental equipment sal 
dental equipinent sale 
However, Healtheo beli 


own market 


definition 


equipment 
ket shares which do not coincide with competitive realities, 
and which grossly overstate Healtheo’s competitive posture 
in the market 

Contrary to the thrust of the government Reply Brief, 
the Court below did not find that sales of dental equipment 


by one type of seller, the local dental dealer, comprised a 


separate line of ecommerce. Nor has the government 


addueed any evidenes whiel would demonstrate anvthing 
sufficiently different about the various categories of dental 
equipment purchasers (/.¢., dental laboratories, institutions, 


governmental agencies and dentists) which prevents them 


from buy 


ntal dealers, mann- 


irt that new 

he Ip them 

did 

new dentists 

government 

However, the 
m regarding 

1 competitive 

order dealers in sellin 
institutions and gov- 

lding that such sales need 
vant market. 
resent vast majority of 
Hence, suppliers of such pur- 

be excluded from the market. 

Healtheo, face substantial com- 
of equipment, 
. either ignored or not 
Court an he vovern- 
government appears willing 
turer sales previously 


ignores six eateg 


scussed below. The proper inclusion 


manufacturer sales, and the sales of the si 


irently <istence 


} ler niifacturer 1 m 
leaiers, Manutacturers and mail of 


- s sal ne 
respect ti larke as new den- 
Bey: ly would 1 not q wualify as relevant 
ly Briet 7, hereinafter “GRB ay 
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tional categories of s« ‘s, demonstrates that the govern- 


lent failed n its burden of } y measuring the 


market. As 
tated the s © ¢ 


thereby mischaracterized Healt 
The prop nel m of 


onstrates that competition 


nt bears most of t 


market share for Healtheo): (1) tl 


in the dental equipment market, ( ' presence 


ing competition in that market, (3) existence 


entrants in the Metropolitan New York area, (4 


of any substantial barriers to enter into the 


ment market, (5) the existence of additional p 


tition, and (6) the presence of new and 


of manufacturers supplying dental equipment to sellers in 


the market. All of these facts, and particularly the chang 


ing nature of competition in the market a 

new competitors, must lead to the proper conelu 
competition in the sale o ntal equipment to dentists, insti- 
tutions, laboratories an. government agencies has in 
creased, not decreased, since the acquisitions, and that no 


violation of Section 7 existed. 


I 


The Government’s Reply Brief Begins to Recog- 
nize the Broader Scope of Actual Competition, but 
Ignores Six Categories of Competitors in the Sale 


of Dental Equipment. 


of whe ther 


pment to dentists considered by 


The D strict ; concluded, without sup- 


rd evidence, anufacturers were not 


| competitors of dental dealers for relevant sales 


substantia 


to dentists: and (ii) mail order dealers accounted for an 
relevant sales to dentists. On this 
supply, the Court 


! these sources ¢ 


and ignoring 
lied upon the government’s market share evidence 
and found a violation of Section 7. 
The basic defects in the government survey trom which 


its market share evidence was created is that the govern- 
ment surveved only one segment of the ‘vant dental 
equipment market—sales by ertain local dental dealers. 
The government has the burden of proof in a Section 7 case 


to define a relevant market and to present evidence of the 


size of that market by including all relevant categories of 
United States v. Brown Shoe Co., 


aff'd., 370 U.S. 294 (1962); 


sales in the market. 179 
F.Supp. 721 (D.Mo. 1959), 

United States v. Bethlehem Steel Corp., 157 F. Supp. 877 
(S.D.N.Y. 1958): see also United States v. Aluminium Com- 


pany of America, 377 U.S. 271 (1964). The government’s 


limited, gerrymandered view of competition is contrary to 
the evidence, and fails to meet its burden of proof. 


competition 
nd 1 facturers in the 
er than ntists, and the 


nt to customers ¢ 


rnment has not disputed this conclusion 


rovernmert has begun to recognize, at least par- 
lat other eategories of compe .itors should preperly 
l in the vernment has par- 
luding certain man- 
ipate that this Court 
vas erred in excluding 


™ addition, the goy- 


ernment lias invited t! to reconstruct the market 
share figures dow? it so chooses,” (GRB 13). 


sition (although couched in terms 


tional sales are included the resul 


is reflected in its statement as to 


the scope of a competitive market should be measured: 


that markets which inelude sales to 
“custome markets for pur- 
lalvzing the efeets of this combination 

tal dealers. Thi companies which Healtheo 
acquired sold their products to all el; 


tomers.” (GRB Ga). 


Cus- 


Healtheo agrees that any proper analysis from the purchaser 
side of the market must include all classes of customers. 


Howeve ya it is equally true 


, and the government must also 
recognize, that the supply market must include all classes 
of competing suppliers, not just the local dental dealers the 
government surveyed, to determine the r-evant market. 
The government cannot ask this Court on appea! to revise 

findings below by only including some of the competing 
sales, while still ignoring the other categories of sellers in 

market. The government has pointedly ignored the 
fact of existing additional competition, asking the Court 
to use only the limited sales data it developed. This limited 


approach is analogous to attempting to define the nature 
of competition in selling women’s clothing to the consumer 


by using only sales figures for department stores, but ignor- 


ing the fact that consumers also purchase from dress hops, 
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discount stores, mail order catalogs, manufacturers’ out- 
lets, ete. That type of approach was specifically rejected 


H 


in United States v. Gimbel Bros., Inc., 202 F. Supp. 779 (D. 


Wise. 1962), where the court found that “the relevant prod- 


uct market is comprised of much more than that of depart- 
ment stores alleged by the plaintiff ... there are literally 
effective competitors of department stores, 

share varying degrees of what the plaintiff 

the ‘unique characteristics’ of defendants.” (Id. 

» also The Paper raft Corp., 78 F.T.C, 1352, 1418- 


he government also failed to meet its burden of proving 
size of the relevant market in United States v. Columbia 
wes Corp., 189 F. Supp. 153 (S.D.N.Y. 1960), where 

the court concluded that the government’s proof was insuf- 
it offered evidence only of a portion of the 

line of commerce, ignoring the competitive realities of the 
industry. It had obtained no evidence on sales in the actual 

competition which existed. 

In International Telephone & Telegraph Corp. v. General 
Telephone & Electronics Corp., 1975-1 CCH Trade Cas. 
¢ 60,291 (9th Cir. 1975), the Ninth Circuit rejected a market 
share analysis finding “no rational basis” to exclude from 
the relevant market eategories of sales which involved the 
sale of products purchased at comparable prices. The 
plaintiff had shown no basis for excluding such sales and 
so the Court concluded that “there are no corresponding 
factors of competitive significance such as differentiation 
of product lines, production facilities or pricing” to justify 
excluding those sales. Id. at 66,151. 

Similarly the Supreme Court has recognized that the 
definition o1 a relevant market of sellers must reflect com- 
petitive realities and not be limited to only a portion of 
the actual competitors of the market. United States v. 
Continental Can Co., 378 U.S. 441 (1964). There, the Court 


and 


market 
market; 
ler dental! equip- 
(JA S75a-JA S859a). These 
so provide a wide variety of new 


‘new dental dealers, for existing dental 


‘ing into equipment sales, and for mail order 


to est 


Metropolit 


hose “which 


products in 


ing dental equipment. 


ng 1 | 
1e not only demonstrates the incomplete 


eovernment has presented with respect to actual eompe- 


tition in the sale of dental equipment, but also demonstrates 


} 


thre competitive 


itv of the dental equipment market in 


, 
the New York area. It is also, of course, 1 ~asonable to con- 


elude that, if new dental dealers are entering the dental 
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equipment sales market within Metropolitan New York, 
new dental dealers outside Metropolitan New York, but 
selling into Metropolitan New York, are entering the dental 
equipment market. 


A further indication of competitive vitality in the sale of 


dental equipment is reflected by the fact that several of the 


new entrants listed in the Kalik Affidavit (JA 859a-JA 


SoVa) represent dental dealers who are expanding into the 
ale of dental equipment. Approximately half of the dental 

dealers surveyed by the government did not, in the 
ll dental equipment. (JA S00a) Consequently, it appea 
that there is a trend toward dental 

dealers entering into and expanding into the sale of ck 
equipment in the Metropolitan New York area. The many 
new manufacturers of dental equipment (see paragraph 2 

above) can only accelerate that trend. 

Dealers Within an teide of Metro. 
ork, The government made only perfunctory 
identify and analyze the extent of mail order 
competition in the sale of dental equipment. (JA 
Trial testimony uncovered at least 23 sellers, con- 
h the government 
did not survey. (JA 11la-JA 124a), The Court virtually 


ing mainiv of mail order sellers, whi 


ignored such sales. This exclusion is partienlarly trouble- 


some since the Court clearly recognized that: 


“The impact of the mail order houses is of increasing 
significance in the dental product industry.” (JA 
796a). 


Although the Court below stated that it believed the impact 
was “largely” in the sundries area and that mail order sales 
were not “a significant factor” in the dental equipment area, 
the Court did recognize that “some items of equipr ent are 
sold by mail order houses.” (JA 795a). To light of the 


g¢rowing importance of mail order dealers and the broad 
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eeographie area in which they sell, it was improper to 
dental equipment market by excluding these sup 
is is particularly true in light of the strong price 
1 which such sellers provide. (JA 795a, JA 810a- 


eovernment’s analysis makes no provision 


the substantial growth of mail order dealers and the 

f new mail order dealers into the dental equipment 
Even within the Metropolitan New York area, 
identified six mail order companies which have 
increased their equipment sales and have expanded the 
scope of the equipment lines which they offer. (JA 860a- 
JA S6la). 

* . * 
Healthco recognizes that no one of the above categories 


uppliers may account for a 


these six categories of sel- 

and growing competitive foree 

equipment, and demonstrate the total 

’ rovernment’s narrow, distorted analysis 

* competition Each of these six categories of suppliers 


sells precisely the same equipment in competition with local 


dental dealers included in the government survey. These 


and the competitive presence of these sellers cannot 


be ignored. 


As the government concedes, if the manufacturers of 
dental equipment who were surveyed are included in the 


market. the government’s figures would produce a total 


share for Healtheo 20 


smaller than the govern- 


nt’s estimate based on its partial survey. The resulting 


‘atevory of sales may be rel 
ales from the market. Such 
»f reversible error. Inter- 

] 


neral Telephone & 


its own con- 
‘s it surveved 


additional 


to? 
etors 


present 


} . 1 
beet nat there 


into the dental equipment 
are leaving the market than 


concentration in the market 


competition is summarized below: 


; 
¢o has identified more 
than 60 new ntal equipment manufacturers which 


i } 
red the market since 1969 (p. 8, supra). 


have ente 


These manufacturers represent a growing number of 


alternate sources of supply to dentists (as well as 


Sec 
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institutions, dental labs and governmental agencies). 
They also nt an ever increasing range of 
; to dental dealers in the 

market. 


(b) Dental Dealers. Healtheo has also indentified 
at least 10 local dental dealers who have entered the 
market by opening new businesses selling dental 
equipment, or who have entered the market by ex- 
panding their sales to include dental equipment. 


JAS862a). This new entry is particularly signifi- 
cant, because it reflects the judgment of informed 
dental dealers in the market that competitive oppor- 
tunities exist in the sale of dental equipment. 


(ce) Mail Order Dealers. The Court recognized 
that significant expansion has taken place in terms 
of the number of mail order dealers in the market 
(JAS10a). The Court recognized that mail order 
dealers do sell some equipment. (JA795a, JAS12a) 
Consequently, it is unreasonable to exclude such sales 
from consideration. 


md. The government’s efforts to exclude substantial 
] 


categories of manufacturer and mail order dealer competi- 


) 


tors is based largely on the contention that such suppliers 


do not provide installation or after-sale service to dentists. 


This 


that 


generalization is based on the apparent contention 


a 


iew dentist, graduating from school and initially 


setting up his practice, apparently needs the local service of 


a dental dealer. However, such sales represent no more 


than approximately 30° of dental equipment sales to den- 


tists. 


(JA S62a). As to the 70° of sales to established 


dentists, several factors demonstrate that manufacturers 


id mail order dealers are realistic sources of supply to 


dentists. First, installation and service of dental equip- 


ment can be obtained from sources other than a local dental 


dealer. The District Court specifically recognized that: 


“ 


installation and repair services are available 
from independent companies specializing in such 
services.” (JA 797a). 
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1 
} 


In addition, with the possible exception of dental chairs 


and some forms of dental units, installation service 1s not a 
significant requirement in purchasing dental equipment. 
Much dental eq 


Moreover. established dentists are more experienced and 


pment requires little or no “installa 


knowledgeable and, therefore, more capable of making pur- 


ng decisi S, and arrangl 


chas! 


viee, without the aid of a loc: 


in addition to thie 


manufacturers and mail o1 


that manufacturers and mail order dealers must be con- 


sidered competitors in selling to dentists. 


Third. The increasing number of suppliers of dental 


+ 


equipment not only among 1 anufacturers and mail 


dealers but also among de! 


tal dealers, indicates 


more fragmented It has 


market is becoming mor 
never been clear how a local geographic market with 
as many as 100 or more local dealers, depending on 
whose figures are used, and numerous manufacturers and 
mail order de alevs can be deseribed as “ entrated.” 
Whatever the situation may have been in the late 1960's or 
- + } 


in 1970, the dental equipment market has changed substan- 


tiallv since then. The Court recognized this in connection 
: 


with the sale of dental sundries and found no violation 
(JA S23a-JA S24a); the same condition exists with respect 


+ 


to dental equipment. Although the Court below noted that 
prior to the acquisition, the number of dental dealer: had 
decreased from 38 to 33 (JA 822a), this condition has dra- 
matically reversed. Today there are at least 43 dental 
dealers selling dental equipment to dentists in the Metro- 
politan New York area (JA S59a-JA S60a), as well as an 
ever increasing number of manufacturers and mail order 
dealers. 

Much of the evidence which the government and District 


Court ignored represented new competitive entry into the 


dental equipment market. The advent of mail order dealer 
competition and the growth of dental equipment manufae- 
turers represent a new competitive presence in the sale of 
dental equipment. The exclusion of these competitive sales 
from the market ignores the obligation that “a merger had 
to be viewed, in the context of its particular industry” 
because “only a further examination of the particular mar- 
ket—iis strueture, history and probable future—can pro- 
vide the appropriate setting for judging the probable 
anticompetitive effect of the merger.” Brown Shoe v. 
United States, 370 U.S. 294, 322 (1912), cited with approval 
in United States v. General Dynamics Corp., 415 U.S. 486, 
498 (1974). The Court below rejected this approach, and 
ienored the requirement, set forth in General Dynamics, 
that changed conditions in an industry must be given full 
onsideration. As to this requirement, the Court below 
stated that the changes in the dental equipment industry 


were “in the future” and “speculative”, whereas the changes 


in General Dynamics “had already taken place.” (JA 826a). 


is in error. The new entry in the market by manu- 

facturers, mail order dealers and local dental dealers “has 

already taken place”, as set forth above. Just as the gov- 

ernment ignored the current state of the market in General 

Dynamics under a “traditional analysis” of past market 

shares, the government and the District Court have ignored 

the new entry and changing competitive conditions in the 
dental equipment market.* 

» facts are “post-acquisition evi- 

However, the Supreme Court in 

| heavily on post acquisition evidence 

is opposed to the conduct of the 

found such evidence highly probative 

reflect a positive decision on the part of the 


sanies to deliberately, but temporarily refrain from anti- 
actions.” (Jd. at 506) 
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The proper inclusion of these six categories of dental 
equipme ut compe titors, in addition to the ineluston of the 
manufacturers’ si which the government has set forth in 


share 


ment market. 


The Variance Between the Government’s and the 
Industry’s Estimates of the Size of the Market Can 
Only Be Explained by the Improper Exclusion of 
the Categories of Competitors Described Above. 


Substantial volumes of evidence have been introduced by 


both parties with respect t size of the relevant n 


The government, for part, surveyed certain local 
dealers, and produced a total market of approximat 
million. ealtheo did not have the burden of proof 
establishing the f the relevant market. However, 
Healtheo has submitted data from industry sources, gov- 
ernment sources, and industry experts to demonstrate that 
the government’s approach vastly understates the size of 
that market. 

Significantly, every one of the sources of industry and 
government data, and each of the industry experts, con- 
firmed that the total market is much larger than the gov- 
ernment’s. In addition, each of those sources, using inde- 
vendent and differing methods of computation, estimates 
a market roughly consistent with one another. In short, 


all roads lead to the same result except the government’s: 


(a) The Bureau of Census data indieates that the 


maiket is nearly twice as large as that in the gov- 
ernment survey (approximately $55 million). (Briet 
for Healthco, Inc. 48-49, hereinafter “HB ”), 


(h) David Fllis, stat cian tor ie American 
Dental Trade Association, usin, “ndustry data, con 
eluded ths » total market was approximately twice 
the size of the government's figures (approximately 
: id the government’s expert, Dr. 


Schwartzman. testified that he had no reason to be 
lieve Mr. Ellis was incorrect. (HB 49-50), 


‘onomie consultant, concluded 
nearly twice as large as the 


(approximately $58 million). 


try survey bv a trade 
produced a larger sales 
he government’s 

This means 


Proofs survey 


1 
reas the 


#58 million). 


four different data sources rebut the vali- 
and are basically consist- 

0. $58 and $58 million). In 

‘-h are normal 

ich was created for this liti- 

government’s figures represent 

of the total relevant market. It is 

government's methodology was inade- 

and the responses received were inaccurate. (HB 
* However, such a vast difference between the gov- 
s, and four different evaluations based on 

and industry data can lead to no other econ- 
clusion than the fact that the government started with the 
wrong universe of sellers. It surveyed only certain local 
is the 

government 


een “a guess (JA 684a). 
$600,000, (JA 685a) 


} 
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dental dé rs and produced a “market” which did not 
reflect the mmercial realities of competition. This is not 
a question of inadimissibility of survey evidence, but rather 


t} 


relevant market by a survey which ignores substant 


categories of competitors. This failure is particularly 


telling, where all indications from zovernment and industry | 
sources, which were available to the government, con ‘ 
that the market was much larger 

The government survey so understates the market, and 


misinterprets the nature of competition that it is impossible 
to determine what the actual relevant market shares are. 
Two things are certain, however. One, the government 
improperly excluded vast categories ol competitors; two, 
their proper inclusion would substantially lower Healthco’s 
] 


market share. The inclusion of manufacturers surveyed, 


reflected in the government’s Reply Brief, would lower 
Healtheo’s market share close te the market share found 
for dental sundries—where no violation existed; the proper 
inclusion of the other six categories of dent) equipment 
competitors would be likely to lower Healthco’s market 
share far below that found in sundries. 

These conclusions, as well as the fact 
equipment market exhibits the same pro-conipeluitive 
characteristics as the sundries market (discussed } 
in Point III), require that the finding of a violation in the 


dental equipment market be reversed. 
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Ill. 


egal Analysis of the Dental Equipment Market, 
Using the Court’s Criteria Applied to the Sundries 
Market, Shows No Likelihood of Injury to Competi- 
tion. 


} 


‘ourt below properly found no violation in the 
sundries market: 

ntal sundries submarket, the share con- 

trolled by Healtheo, the inereasing trend of mail 

order houses as a competitive force in this market, 

and other evidence satisfv this Court that Section 7 

has not been violated by the four challenged acquisi- 


tions” (JA S24a). 


However, » Court believed that the market share con- 
Healtheo in dental equipment was substantially 
than in dental sundries—as a result of the govern- 
improper market is, discussed above. Had 
: : ‘ : 
irt propel ; recognized at broads r scope ot ecom- 
and had t covernment submitted market share 
iarket share figure much 


idries would have been 


tion, if the Court below had recognized the need 

the other categories of dental equipment sellers, 

undoubtedly would have reached the same con- 

clusion with respect to the inadequate government survey 
as it did in the sundries market: 

there are believed to be omissions from the 

total sales of sundries and there can be no acceptance 

of the statistical exhibits as showing accurately 

Healtheo’s share of the dental sundries submarket in 

1969 and 1970. The share is speculative.” (JA 823a). 


The Court below points to several other factors which it 
believed distinguishes the dental equipment and sundries 
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submarkets. Here again, however, these distinctions are 
not valid. While the Court found increasing competitive 
forces in sundries sales, it failed to recognize the same type 
of inereasing competitive entry into the dental equipment 
market. 

Thus, the Court stated that prior to the challenged acqui- 
sitions the number of dental equipment dealers dropped 


9° 
Ye. 


from 38 to: However, as noted above, at least 10 dental 
dealers, 60 manufacturers, and at least 6 mail order dealers 
in the New York area alone have entered the dental equip- 
ment market or expanded their dental equipment sales since 
1968. Surely, such a significant entry into the dental equip- 
ment market at least parallels the “increasing trend o: mail 
order houses as a competitive force in [the sundries | 
market”. (JA S24a). 

The Conrt also believed that entry barriers in dental 
sundries did not appear to be great, but that there were 
economic barriers to entry in the sale of dental equipment. 
One of the reasons for the Court’s conclusion, the lack of 
entry of new sellers, has, of course, been refuted ahove.* 

The Court also believed that equipment lines were not 
readily available from manufacturers to dental dealers 
seeking to enter the business, or to add equipment lines, 
thereby creating entry barriers. Here aga 1, the entry of 
a large number of de.tal equipment manufacturers refutes 
this argument. In addition, the fact exists that as many 
as 10 dental dealers have entered the dental equipmen 


market since 1968. Obviously, they have been able to obtain 
dental equipment lines and their significant number refutes 


any argument that equipment lines cannot be obtained by 


dental dealers. 

* The Court did properly recognize that “Entry into the equipment 
submarket ‘s not foreclosed by patents or by technological reasons.” 
(JA 821a-JA 822a). The lack of such barriers is underscored by the 
entry of more thar 60 dental equipment manufacturers since 1968. 
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The Court further noted that, unlike sundries, it is not 
economically fe 


sible for a dental dealer to sell equipment 
only. This is not supported by the record, and is also 
not relevant. What is important is ~yhether a dental dez'er 
can obtain sundries lines to sell. As the Court found, 
dental suncries supplicrs are readily available, and thus 
there is nothing to prevent a dental equipment dealer from 
selling sundries along with dental equipment. 

The Court further believed that capital requirements for 
entry into the sale of dental equipment were high, stating 
that in excess of $100,000 is reyuired for a dental dealer 
who wishes to offer full equipment and sundries lines. 
Although subjective evaluations may - ary as to whether 
this figure is a high capital requirement, the fact remains 
that dental dealers have been entering the dental equipme=t 
market in Metropolitan New York. (JA 862a). 

Healtheo believ+s that any analysis of the effects on com- 
petition of an acquisition must be based upon what actually 
occurs, or is likely to oceur, in the market. The evidence 
demonstrates that the competitive characteristics of the 
dental equipment market are substantially similar to those 
of the dental sundries market, where no violation was found. 
These similar characteristics demonstrate that the rela- 
tive ease of entry in dental sundries also. applies to the 
sale of dental equipment. In addition, there is clear and 
unrefuted evidence that substantial new entry in the sale 
of dental equipment has in fact taken place and has been 
increasing over the last seven years. Finally, such new 
entry, and particularly the new entry and competitive 
impact from mail order dealers, provides increased price 
competition (JA 795a, JA 810a-JA 811a). 

The government, in ite Reply Brief, repeatedly attempts 
to compare Healthco’s position in the dental equipment 
market with the share of other markets, including groceries, 
coal, banking, ete. However, the Supreme Court has 


concluded that su i. “numbers game” involving different 


‘ndustries is not appropriate because a merger must be 


» context of its particular indus 
(nited States, 370 U.S. 294, 322 
functional characteristics of the 
erly compared with 
market, as has 
mly similar fune- 

tional chs 
undoubtedly smaller than 


where no violation existed, 

This fact, and the government's failure to introdue 
evidence of control over prices or anticompet 
power, lead to the conclusion that there is no basis to find 


a violation in the dental equipment market. 


IV 


The Evidence Demonstrates That No Divestiture 
is Appropriate in This Proceeding and That the 
Court’s Discretion in Fashioning the Order, If Erro- 
neous, Favored the Government. 


Notwithstanding the substantial problems which the 
government faces in attempting to salvage the one sub- 
market in which a violation was found, the government still 
contends that the relief granted was inadequate. Based on 
the evidence set forth above, it 1 inipossible to see hov 
the government can contend that “all doubis as to the 
remedy” were not resolved in fa > of the government, 

Healtheo contends that the strong competitive vitality in 
the dental equipment market in the New York area based 
upon new entry, new availability of sources of supply, and 
expanding competition from manufacturers and mail order 


dealers can only lead to the conclusion that no divestiture 


is required in this proceeding. Divestiture is “an extremely 
harsh remedy and should be decreed as to property obtained 


An acy 


1 juisition only when necessary to the restora- 
tion of the competitive situation altered by the acquisition.” 
Reynolds Metals Co. v. FTC, 309 F.2d 223, 231 (D.C. Cir. 
1962). In this proceeding, the factors described above sup- 

rt a conclusion that the current competitive situation is 
ot merely as competitive as prior to the acquisitions, but 
more intensely competitive. 

For these reasons, Healtheo contends that the divestiture 
order is not appropriate or necessary. 

If, however, the Court believes that some form of divesti- 
ture is necessary, the proposed method of divestiture 
ordered by the Court below is more than adequate. In a 
very real sense, the Order entered requires more than total 
divestiture. Healtheo must not only divest itself of the 

ipment business involved in the challenged aequi- 
hut it a ist divest itself of dental equipment 


which it held prior to the challenged acquisitions. 


Final Order reflects a eareful review of the Court’s 


on to ensure that the divested entity will have all nee- 
essary assets suceessfully to establish itself as a viahle 
competitor, All of Healtheo’s dental equipment specialty 
sali nw © given to the new company; the new com- 
pany will have a well-equipped centrally located head- 


quarters with all necessary service and repair personnel; 
the new company will have access to suppliers of dental 
equipment: Healtheo will provide assistance to insure that 
these manufacturer contacts are retained and developed; 
and the new company will have a ready-made portfolio of 
customers, whose relationships with the dental equipment 
specialty salesmen transferred to the new company will 
permit the new company successfully to cperate its dental 
equipment swpply business. 

The eovernment contends that the new company will not 
have sundries lines and therefore cannot succeed. How- 
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ever, as the Court recognized, there is no evidence that any 
economie or other barriers exist to prevent dental dealers 
from obtaining sundries lines. 

The government also contends that, since Healthco made 
four acquisitions, four companies should be divested. This 
argument is totally inconsistent with the government’s con- 
cern with the creation of a viable entity. As noted, two 
of the aequired companies were in financially weak con- 
dition (HB 32, 36-37). To reconstruct their position prior 
to the acquisitions would provide no competitive benefit. 
The Court below apparently recognized this and has fas 
hioned an Order which will add viable competition to the 
market. light of increased number of competitors 
selling dental equipment, to require more than this would 
he unnecessary and punitive. This is particularly true 
because current competitive conditions suggest that any 
divestiture is of dubious necessity to “restore” competi- 
tion.* 

Thus, not only are the government's concerns ill-founded, 
but the divestiture Order provides more than adequate 
remedial relief. In fact, the competitive structure of the 
dental equipment market is such that it is difficult to see 


why any divestiture is necessary. 


V 


Conclusion 
Healtheo respectfully requests that this Court reverse 


the finding of a violation in the dental equipment market 


nt’s concern that Healthco could retain equip 
hat the Order does not give the government 


| | 


r the Court the right to approve the purchaser of the divested assets, 


( 1 t | 
Healthco would be more than willing to sell its equipment imnventoric 
to the purchaser, and to give both the Court and the government a 
right to approve that purchaser. 


failure of the government to properly 


competition in the market; because of 


and understated market share data 


rate 


] of the sub- 


eovernment; al hecause 
} 


ed competition which has taken place in 


market. 
ectfully requests that, regardless of 
1 violation of Section 7 in the 


toa 
fhis Court vacate the divestiture 
‘y and inappropriate because of 


the current competitive state of the market. 
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